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Thedefendant, Robeart C. Copas, wasindicted by a Sumner County Grand Jury for one count
of aggravated rape. After discovering that the recording of the defendant’ s preliminary hearing was
inaudibl e, the defendant moved to dismisstheindictment and remand for anew preliminary hearing
pursuant to rule 5.1 of the Rules of Criminal Procedure. Following ahearing, thetrial court did not
dismiss the indictment, but remanded for a new preliminary hearing. The state then moved to
dismiss the indictment, arguing that case law requires dsmissal of the indictment under these
circumstances. The court agreed and dismissed theindictment but the state then brought this gppeal.
Becausethetrial court’sdismissal of the indictment and remand for anew preliminary hearing was
an appropriate remedy for aviolation of the Tenn. R. Crim. P. 5.1 (a) the judgment of thetrial court
is affirmed.

TENN.R. APP. R. 3 Apped asof Right; Judgment of the Criminal Court of Sumner County
is Affirmed

JERRY L. SMITH, J., delivered the opinion of the court, in which JoHN EVERETT WiLLIAMS, J., and
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OPINION

Recording of Prdiminary Hearing

The state argues that thetrial court erred when it granted the defendant’ s motion to remand
for a new preliminary hearing following the defendant’s discovery that a tape-recording of the
preliminary hearing was inaudible. Rule 5.1(a) of the Tennessee Rules of Criminal Procedure




provides, in relevant part:
the proceedingsshall be preserved by el ectronicrecording or itsequivalent and when
the defendant is subsequently indicted such recording shall be made available for
listening to by the defendant or defendant's counsel to the end that they may be
apprised of the evidence introduced upon the preliminary examination.

Tenn. R. Crim. P. 5.1(a). The state argues that because defense counsel was present & the
preliminary hearing, the purpose of therule, i.e., to apprise the defendant or the defendant’ s counsel
of the evidence introduced, was met in the present case. Accordingly, argues the state, no
preliminary hearing is required.

The state correctly notesthat most of the cases addressingthisissue have doneso in the post-
trial context. See Statev. Carter, 970 SW.2d 509, 512 (Tenn. Crim. App. 1997); Statev. Butts 640
SW.2d 37, 38 (Tenn. Crim. App. 1982); State v. McBee, 644 S\W.2d 425, 427 (Tenn. Crim. App.
1982). Inthose cases, however, this court applied aharmless error analysisto aviolation of therule.
Thiscourt hasaddressed at |east one casein the same procedural posture astheinstant case. In State
v. Malvin Louis Rushton, we affirmed a trial court’s dismissal of an indictment in similar
circumstances. No. 1260, 1990 WL 60662 , at *4 (Tenn. Crim. App., Nashville, May 11, 1990). In
that case, however, one of the reasonsthat thetrial court’ sdetermination was affirmed was because
the defendant’s trial attorney was not present at the preliminary hearing. Id. at *3. Thus, the
defendant’s trial attorney was not properly apprised of the evidence adduced at the preliminary
hearing. This court opined, in dictum, that if the defendant’ strial attorney had been present at the
preliminary hearing, thetrial court could have properly overruled the defendant’ s motion todismiss
theindictment because the purpose of therule would have been satisfied. 1d. The courtin that case
relied on Statev. Roberson, 644 S.W.2d 696, 699 (Tenn. Crim. App. 1982), inwhich thiscourt held
that no prejudice resulted from a failure to record a preliminary hearing because the defendant’s
attorney was present at the preliminary hearing.

Although we are mindful that the purpose of apreliminary hearing isto adjudicate probable
cause, theruleitself isvery clear. Theword “shall” is used twice, and itsobligatory toneis clear.
Furthermore, although therule statesno sanctionfor failureto prepare, preserve,and makeavailabe
such a recording, in Carter we held that “[t]he proper remedy when an electronic recording of a
preliminary hearingislost or unavailablewould beto request thetrial court to dismisstheindictment
and remand to the General Sessions Court for asecond preliminary hearing. Carter 970 SW.2d at
512. Weareunwilling to condition arememdy for aviolation of rule 5.1(a) on whether the attorney
in criminal court and at the preliminary hearing are onein the same.

Findly, notwithstanding Rushton’ sdictum, weare unwilling to assumethat the error cannot,
under any circumstances, work to the prejudice of the defendant. We need not engage in harmless
error analysis or specul ate about the possible prejudice of afailure to abide by the mandates of the
rule when a case is presented in this procedural posture. Thisissue has no merit.

Accordingly, the judgment of the trial court is AFFIRMED.

JERRY L. SMITH






